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DECISION ON PETITION 



This is a decision on the petition filed on 27 December, 2004 under 37 C.F.R. § 1.47(a). 
The petition is DISMISSED. 



NOTES: 

(1 ) Any request for reconsideration of this decision must be submitted within TWO (2) 
MONTHS from the mail date of this decision. Extensions of time under 37 C.F.R 
§ 1.136(a) are permitted. The reconsideration request should include a cover letter 
entitled "Renewed Petition under 37 C.F.R § 1.47(a)." 



(2) 



will be no further reconsidt 



thereafter. 



BACKGROUND AND ANALYSIS 



The record reflects that: 



the instant application was received and given a filing date of 29 September, 2004, 
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without, inter alia, a Mly executed oath/declaration; 

the Office mailed a Notice of Missing Parts on 25 October, 2004; 

aSSSS* 1 S *SS£* N ° 36 ' 330) haS filed ' inler a 5t8tement * Steven 
Bemntend, (Reg, No 56,297) and a copy of an oath/declaration signed by name co- 

mventor Dry, but without the signature of non-signing inventor Bogdan Radu (Mr 

SSione^H^ h ? ( L ^ C0UnSel)> the ktterS P Jaced » by 

PetiUoner and alleged to have been sent to Mr. Radu clearly indicate that only an 

were mailed o ftr np^agnjfig .nvento rJ^RadH in an effort to contact him and have 
him execute the oath/declaration. 



ANALYSIS 
The commentary at MPEP §409.03(d) states: 



* * * 



Where a refusal of the inventor to sign the application papers is alleged the 

^S^I^TT^ 1*1 application papers "* of the «»* 

be specified in a statement of facts by the person who presented the inventor with 
the application papers and/or to whom the refusal was made. Statements by a 
party not present when an oral refusal is made will not be accepted. 

Proof that a bona fide attempt was made to present a c^MiheaE BMon 
papers (specific^ mrlnain S claims, drawings and nr ^ 
nonsiRnmp inventor for sip mmrr, but the inventor refused to acc ept delivery of 

bzltTJ ST 8 ?? *?* ^ appIication shouId ** be senTmay 
be ^sufficient When there is an express oral refusal, that fact along with the time 

«lSw°» ^ bC Smed iD the Statement of When there™ 

express wntten refusal, a copy of the document evidencing that refusal must be 

ZSS^^ZTT.*** 11,6 d ° CUment ^ be redacted to rlTve 
material not related to the inventor's reasons for refusal. 

The commentary at MPJEP §409.03(d) provides: 

409.03(d) Proof of Unavailability or Refusal 
INVENTOR CANNOT BE REACHED 
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™™ £ r, * ? d £ a inventor "after diligent effort" is the 

Z7£n / I f 7 C F R - §L47> a StatCment of facte sh°uU be submitted 
that fully describes the exact facts which are relied on to establish that a diligent 
effort was made. 6 

The fact that a nonsigning inventor is on vacation or out of town and is therefore 
temporarily unavailable to sign the declaration is not an acceptable reason for 
filing under 3 7 C.F.R. § 1 .47. 

Furthermore, the fact that an inventor is hospitalized and/or is not conscious is not 
an acceptable reason for filing under 37 C.F.R. §1.47. 37 C.F.R. §1.43 may be 
available under these circumstances. See MPEP §409.02. Such a petition under 37 
l~*.k. $1 .47 will be dismissed as inappropriate. 

J he J ta 5^L ent ? f mU5t be signed ' where at 311 P° ssib,e > b y a Person having 
firsthand knowledge of the facts recited therein. Statements based on hearsay will 

• not normally be accepted Copies of documentary evidence such as internet 
searches, certified mail return receipts, cover, letters of instructions, telegrams, that 
support a finding that the nonsigning inventor could not be found or reached 
should be made part of the statement. The steps taken to locate the whereabouts of 
the nonsigning mventor should be included statement of facts. It is important that 
the statement contain facts as opposed to conclusions. 

REFUSAL TO JOIN 

A refusal by an inventor to sign an oath or declaration when the inventor has not 

SSJS^^ a f PliCati ° n f 3perS d06S not that the inventor 

Zl^ l A *u e ^ icatl0n ***** * « clear that the inventor understands 
exactly what he or she is being asked to sign and refuses to accept the application 
papers. A copy of the application papers should be sent to the last known address 
of the nonsigning mventor, or, if the nonsigning inventor is represented by 
counsel, to the address of the nonsigning inventor's attorney. The fact that an 
application may contain proprietary information does not relieve the 37 OF R. 
§1.47 applicant of the responsibility to present the application papers to the " 

d^S™ n mVe ^ r l S t0 reC6ivc fte ™™ in order to sign the oath or 
dec arajon. It is noted that the inventor may obtain a complete copy of the 

appljcabon, unless the inventor has assigned his or her interest in the application, 
MPEP § 106. It is reasonable to require that the inventor be presented with the 

SSS^TTf- ^ ,nVeDt0r 15 apprised of me application to which the oath 
ordeclaranon 15 duected.mreC^y,115USPQ80(CommVPat. 1956) 
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c^ln^! fl mVCTt0r 10 app,ication P a P^ is the 

TsSdt pres f ^ appKcation papers «* ° f *• ^ ™* 

rtfe^i f- Stat€me «* of ^ by the person who presented the inventor w,th 
the application papers and/or to whom the refusal was made. Statements by a 
party not present when an oral refusal is made will not be accepted. 

nS^l^ 11 ^ -^ff WaS made t0 V™* 1 * a c °Py of application 
papers (specifioation including claims, drawings, and oath or declaration) to the 

nonsigmng inventor for signature, but the mventor refused to accept delivery of 
bTScTen^ CXPreSSly ** ^ application P a P ere should n <* * ^nt, m ay 

When there is an express oral refusal, that fact along with the time and place of 
the refusal must be stated in the statement of facts. When there is an express 
written refusal, a copy of the document evidencing that refusal must be made part 

r^J fa f - 7116 d ° CUment may be redacted to remove material not 

related to the inventor's reasons for refusal. 

When it is concluded by the 37 C.RR. §1 .47 applicant that a nonsigning inventor's 

' h*^T*?£^^ faCtS UP ° n ^ ** COndusi011 SbSrf should 
be stated ,n the statement of facts m support of the petition or directly in the 

pennon If there is documentary evidence to support facts alleged in the petition or 
m any statement of facts, such evidence should be submitted. Whenever V 

d3T 8 Tf tor 3 ^ f0r refUsin S to ^ application oath or 
declaration, that reason should be stated in the petition. 

Thus, not only must a «vnv nf gntig Tr ^ntion mn « be gent to the last 1™^ of ^ 

g^ggUMfc ° r *° r 5 ^ res ^> ™* ^ that h^^S^ 

^» pa *^ (a reasonable effort be 

made to ascertain a current or last known address)-but also the petition (with fJwZ .tTt™ 

^ —o-umber of the Petitioner the last taSS^SJ g?? ^ ™ 
appropnate, evidence of the due diligence effort ascertaining same). 

SS:: z pSreT for the patent * ^ 37 

™*y^Z mU3t ^ f °f ^ hwitort citize ™*P »d post office address An 

Sc^ 



1 See MPEP 409.03(1* 
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CONCLUSION 
Therefore, the instant petition hereby is dismissed . 

Further correspondence with respect to this matter should be addressed as follows: 

By mail: Commissioner for Patents 1 

P.O. Box 1450 
Alexandria, VA 22313-1450 

By FAX: (703) 872-9306 (IFW Formal Filings) 

ATTN.: Office of Petitions 

By hand: Mail Stop: Petition 

Customer Service Window 
Randolph Building 
401 Dulany Street 
Alexandria, VA 223 1 4 

■ 

Telephone inquiries regarding this decision should be directed to the undersigned at (571) 272- 




illon, Jr. 
Senior Attorney 
Office of Petitions 



2 
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